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Corporate Exposure: The Failure of OSHA?

Harry P. Mirjjanian

Does the thought of OSHA and
¢riminal prosecution of execu-
iives cause concern within your orga-
nization? I suspect many of you will
respond in the affirmative; whether
this fear is justified is another issue.

The AFL-CIO argued in a recent
report, “Death on the Job: The Toll of
Neglect,” that for years OSHA (Occu-
pational Safety and Health Administra-
tion} has failed to protect the lives of
American workers. Further, research in
this union commissioned report indi-
cates injuries and illnesses have been
increasing since 1984, and that OSHA
has done little to combat the trend. Of-
ficials at the union believe that
OSHA's failure stems primarily from
inadequate funding, infrequent inspec-
tions, and negligible fines or penalties
for violators. The federal agency has
fewer than 1000 inspectors, and about
the same number at the state level, to
inspect some six million workplaces.
At these levels, they can inspect each
workplace only once every 84 years.
The report concludes with a demand
for additional funding and resources to
improve nationat workplace safety.

Upon examination of the criticism
leveled against OSHA we note:

Inadequate funding. OSHA re-
ceives $300 million annually from the
federal government to carry out its
mission to protect nearly one million
workers. State-run OSHA-type pro-
grams contribute an additional $80
million. The combined total represents
$3.80 per worker—conpared to nearly
16 times as much {56 billion) spent on
the environment. In my opinion, addi-
tional funding is required, along with a
detined agenda of services.

Infrequent inspeciions. The AFL-
CIQ report provides a detailed break-
down of the frequency of inspections
by state, They range from a high of
once every 11 years in Nevadatoa

low of once every 167 years in Nebras-
ka. OSHA conducts surprise inspec-
tions of workplaces—but only once
every 25 years, according to the report,

This representation seems to Imply
that increased inspections will improve
safety and health conditions for the
work force. To have a trained inspec-
tion force capable of evaluating loss
producing conditions or factors in the
workplace would be a tremendous un-
dertaking. Instead. insisting companies
self-police or report their own opera-
tions 1s far more realistic. We must
give organizations rewards for safety
and health improvemenis. not just
penaliies for non-performance.

Negligible finesipenalties. The
“median” penalty paid by an employer
during the years 1972-1990 following
any incident resulting in death or seri-
ous badily injury to a worker was
$480. Fines associated with OSHA vi-
olations, however, have been drastical-
ly increased with the passage of the
Omnibus Budget Reconciliation Act of
1990, which gave OSHA the power to
impose penaliies up 1o 570,000 per vi-
olation plus an egregious penalty if ap-
plicable. In the past, employers could
usually negotiate down any penalty,
where today’s OSHA representatives
are less inclined to accommodate such
requests. Though violations will cost
the employer more today than ever, the
plan allows for up 10 a 23 percent good
faith reduction in fines if a company
has a safety program (this despite the
fact that research shows the existence
of a safety program is not a goed pre-
dictor of a company’s future safety
performance).

What about criminal prosecutions?
Nearly every stale agrees managers
and executives who exert control over
day-to-day work conditions can be
held liable for workplace injuries and
deaths. Though several executives
have been tried, none were sent 1o
prison for violating OSHA laws in fis-

cal 1991 (whereas 72 were imprisoned
for violating environmental laws).
OSHA and state prosecuiors are com-
bining their efforts in the hope that a
rise In criminal prosecutions will raise
the employer’s level of concern and
encourage greater safety attention.

Though fear can be used as a moti-
vator, positive rewards for desired per-
formance are more effective. Why not
provide an organization with a tax cred-
it or some similar business incentive for
positive loss statistics/performance?

The future of OSHA is likely to
change drastically-—but how drastically
depends on several factors. The Presi-
dential elections next month wiil defi-
nitely influence OSHAs mandates. In
addition, passage of HR 3160 in the
House of Representatives (pending at
this writing) could significantly change
OSHA’s focus and approach by requir-
ing, among other things, workplace fa-
bor-management safety committees for
emplovers with 11 or more full-time
emplovees and civil penalties for “will-
ful” safety violations that result in seri-
ous bodily injury. This bill would also
extend OSHAs jurisdiction to the pub-
lic sector workplace, which is currently
exempt from OSHA.

OSHA is aiso working on develop-
ing ergonomic standards, At present,
no standards exist, so OSHA cites er-
gonomic hazards and conditions under
the general duty clause for failure 10
maintain a safe work environment.
Complaints to OSHA on VDT issues
now account for over one third of all
alls to OSHA. Needless to say, er-
gonomic concerns will be further scru-
tinized in the future.

Harry P. Mirijanian is president of Ap-
plied Risk, an independent risk man-
agement consulting firm established to
assist the business community inre-
ducing exposure 10 loss and insurance
costs. He is a frequent speaker at AMA
Seminars.
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